7KH5KHWRULFRI/DZDQG(FRQRPLFV
$XWKRU V 'RQDOG10F&ORVNH\
5HYLHZHGZRUN V 
6RXUFH0LFKLJDQ/DZ5HYLHZ9RO1R )HE SS
3XEOLVKHGE\The Michigan Law Review Association
6WDEOH85/http://www.jstor.org/stable/1289214 .
$FFHVVHG
Your use of the JSTOR archive indicates your acceptance of the Terms & Conditions of Use, available at .
http://www.jstor.org/page/info/about/policies/terms.jsp
JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide range of
content in a trusted digital archive. We use information technology and tools to increase productivity and facilitate new forms
of scholarship. For more information about JSTOR, please contact support@jstor.org.

The Michigan Law Review Association is collaborating with JSTOR to digitize, preserve and extend access to
Michigan Law Review.

http://www.jstor.org

ESSAYS

THE RHETORIC OF LAW AND ECONOMICS
DonaldN. McCloskey*
Economicsandlaw havecontrastingrhetorics,whichis one reason
perhapswhy economicshas becomeinfluentialin law. It is a new way
of arguing,and lawyersare on the watch for new ways of arguing.
These "rhetorics"are not always bad. "Rhetoric"here is not
merelyornamentand trickery,but all persuasion,from arithmeticto
moral character. We humansmust decide what argumentswe find
persuasive. The lawyer'sappeal to stare decisis or the economist's
claim to scientificstatus are rhetoricalacts, good or bad. I want to
arguethat economicsis a sweet science,but the rhetoricof sciencein
economicsis mainlybad, not least becauseit makeslawyersfeel like
unscientificimbeciles.
Economics,like mathematics,thinksit uses no rhetoricbut logic.
One takes premisesthat someone else is willing to grant and then
"proves"some theoremin the usualways,by constructionor by contradiction.The ways of proofare individual,grippingthe mindof the
individual reasoner. At their most social they are only dialectic
(Greek:pick out; converse)- which is the classicalname for logic,
not "dialectic"in the open sense of Hegel. Dialectic does not view
itself as social. Plato'sdialecticneedsonly two people,a victimand a
Socraticarguer. Societyor culturedoes not matterfor the argument;
or so it seems. One could reasonlogicallyor dialecticallyon a desert
island,with Fridaystandingthereto nod his head in admirationand
say from time to time "panuge, Sokrates."Economistsbelievethey
use RobinsonCrusoereasoning.
Socratesdescribedit with the wordelenchos- the individualrefutation,the reductioad impossibile.Elenchosfirstmeantin Greek"dishonor" or "disgrace,"especially by speech. The rhetoric of the
"compelling"proof is not gently "persuasive,"as in Latinpersuadeo
from the same root as "sweet." On the contrary,it is authoritarian,
browbeating,shaming,anythingbut sweet. As James Boyd White
* Professor of Economics and History, University of Iowa. B.A. 1964, Ph.D. (Economics)
1970, Harvard. - Ed. An earlier version was presented in March 1986 as the Sunderland Fellow Lecture at the University of Michigan Law School. I thank the Law School for its indulgence. I thank James Boyd White for his comments on a written draft, and the participantsin a
seminar at Washington University in late 1987 for wise suggestions.
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says of the elenchos, "What matters between us is not the other witnesses who can be brought forward to support your view or mine but
whether you can make me your witness or I can make you mine."' In
legal terms the elenchos is cross-examination, to be contrasted with
evidence of third parties or appeals to rules of law.
An example of logical, Robinson Crusoe reasoning, classical in
every sense, is the proof that the square root of two cannot be calculated as the ratio of two integers. The victim examines the proof. After some quiet thought she surrenders to its force, or surrenders at
least if she accepts the law of the excluded middle. Likewise in economics the proof of the existence and stability of competitive equilibrium or the proof of the rationality of altruism appears to be a piece of
logic. If you grant me this or that assumption I can force you to testify against your own doubts that economies work as the economists
say. The elenchos is formal logic.
The law, by contrast, if not always the scholarship of lawyers
(although the two seem to be models for one another), uses what I
shall call for a moment "social reasoning." That is, it uses reasoning
that makes essential use of our position as members of a community.
It is not Robinson Crusoe logic but so to speak Boulean logic, to be
used in the Boule, or Council, at Athens. The most obvious example
of Boulean logic in the law is the use of witnesses, strictly irrelevant to
the operation of the other, dialectic logic (in which it is not supposed
to matter in the proof that a reliable witness says that the square root
of two is irrational). There are other cases, as I shall note in a moment, most especially the heavy use of analogy in the law. One could
call the social discourse, as Socrates and Plato did, "rhetoric." The
rhetor in Greece and Rome was above all a lawyer. The descendants
of the rhetors are professors of English, communications, and law.
So economics claims to be "dialectical" in the Greek sense ("logical" in the modern sense), but law is "rhetorical."2 One could demonstrate - dialectically or rhetorically - that economists consider
themselves bound only by dialectic, while legal scholars and judges
consider themselves bound by rhetoric. It is noticeable that economists, even when talking about legal matters, will seize on the narrow1. J.B. WHITE, WHEN WORDS LOSE THEIR MEANING: CONSTITUTIONSAND RECONSTITUTIONS OF LANGUAGE, CHARACTER, AND COMMUNITY 102 (1984).

2. I apologize for the laymanly mixing up of law in courts with law in books and in the minds
of legal scholars. The word "law," unlike the pair "economics" and "the economy," has that
maddening but suggestive ambiguity of the word "history," used to name the study of the thing
as well as the thing itself. In "history" it is raised to a further level of confusion because the
writings that are histories of events have themselves a history, as law has laws, though with the
distinct name of jurisprudence.
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est reasoning they can find, sidestepping many of the issues (by plea of
nolo contendere) and stating their arguments as compelling "theorems." Lawyers, even when talking about economics, will argue any
point, with any reasoning that seems persuasive, in a lawyerly way.3
The one sort of reasoning, then, I have called dialectical or logical,
the other rhetorical or social.4 Four points about these reasonings:
First, as was just argued, the law is social. Second, the logical, Robinson Crusoe reasoning in our culture sneers at social reasoning. Therefore, third, economic reasoning sneers at legal reasoning. But, fourth,
economic argument after all is social, too. I am arguing that we are all
social reasoners together, we economists and lawyers. If economics is
to influence legal scholarship it had better do so because the arguments are humanly persuasive (as, I must say, they commonly are),
not merely because they satisfy some timeless criterion of scientific,
logical reasoning.
In academic talk and in textbooks on logic the social reasoning
that characterizes law is gathered under "Fallacies":
* The circumstantial ad hominem argument, for example, is the
figure "practice what you preach." The personal circumstances of the
mathematician, we would usually say in logic, are irrelevant to the
persuasive power of his proof. But when an excellent economist at
Yale who had testified in an antitrust suit was discovered by the opposition lawyers to have written to the contrary in a scholarly journal his
troubles were more than intellectual. And it is of course common
practice in the street as much as in the courts of law to try to undermine an argument by showing that the advocate or witness does not
herself practice it. A doctor testifying in court against a cigarette company would not be a useful witness if she had to step down from time
to time for a smoke.
* The argumentum ad baculum, the appeal to the cudgel, is the
appeal to the force of jail or other punishment. No one will put you in
jail if you speak against the irrationality of the square root of two, or
even if you act on your speech by approximating the square root of
two by a decimal. (One is reminded of the bill said to have been put
before an American state legislature that would have roundedpi to 3.0
to make calculations easier.) But someone most assuredly will jail you
3. I am thinking of Richard Posner, Robert Bork, Guido Calabresi, Walter Blum, and Harry
Kalven, Jr.
4. Modern philosophy makes a narrower distinction between formal and informal logic, for

which see D. WALTON, ARGUER'S POSITION: A PRAGMATICSTUDY OF AD HOMINEMATTACK,
CRITICISM,REFUTATION, AND FALLACY (1985); and R. JOHNSON& J.A. BLAIR, LOGICALSELF
DEFENSE (1983).
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if you speak up in court against the authority of a judge, or if you
speak up in public against some economist in a libelous way. Again
the argument is used differentiallyin the law as practiced and the law
as studied. There are no jail sentences for errors in law reviews,
although readers doubtless would favor three to five years of hard time
for certain authors. But we have other sanctions, other cudgels
against colleagues who violate the laws of scholarship - noting that
the sanctions do not appear to work so well when challenged boldly, as
recently by the Critical Legal Studies professors at fair Harvard. We
certainly have sanctions against the students. So again law in the
courts and classrooms uses "fallacious" reasoning.
* The argumentum ad verecundiam, "the appeal to reverence," is
the argument from authority, the worst form of "mere rhetoric," at
least by the canons of a rhetoric that makes first-orderpredicate logic
the only reasoning. Robinson Crusoe logic says that it scorns authority, which recommends it to the fierce individualists of the West. No
appeal seems to be permitted to authorities outside the affirmer and
the contradictor. Yet the "fallacious" appeal to authority is obviously
and properly effective in court, and only less so in law reviews. (The
bizarre system of citation practiced in legal scholarship appears to be
an appeal to authority, in a mass.) As Coke on Littleton says, "Argumentum ab authoritate est fortissimum in lege," most strong indeed.5
* A related fallacy popular among lawyers is that witnesses and
juries count, and even mere majorities of these. The argumentum ad
populum, by a majority of good men and true, has no force in narrow
logic, but great force in social reasoning. Socrates chides Polus for his
lawyerly ways: My gifted friend, I reject your reasoning
becauseyou attemptto refuteme in rhetoricalfashion,as they understand refutingin the law courts. For there,one partyis supposedto refute the otherwhenthey bringforwarda numberof reputablewitnesses
.... But this sort of refutationis quiteworthlessfor gettingat the truth;
since occasionallya man may actuallybe crushedby the numberand
reputationof the false witnessesbroughtagainsthim.6
To be sure, he may be crushed, as was Socrates. But considering that
the aristocratic quest for certainty initiated by Socrates has not attained its object, some 2400 years into the program, it seems reasonable in the meantime to decide with numbers and reputations as much
as with syllogisms. As Coke said, "[o]mnis conclusio boni & veri
judicii sequitur ex bonis & verispraemissis et dictisjuratorum,"7 every
5. 2 SIR EDWARD

COKE, INSTITUTES

OF THE LAWS OF ENGLAND;

OR, A COMMENTARY

UPON LITTLETON 254a (19th ed. 1832) [hereinafter COKE ON LITTLETON].
6. PLATO, GORGIAS 471 E-472A (W.R.M. Lamb trans. 1983) (emphasis added).
7. 2 COKE ON LITTLETON, supra note 5, at 226.
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conclusionof a good and truejudgmentfollows from good and true

premises, and the sayings ofjurors.
* Law and ordinary life - even ordinary academic life - are filled

with "ethical appeals,"that is, argumentsfrom the ethos of the
speaker,from his or her character.In formallogic it would seem ridiculousto claimthat a good mathematicianwill do well to be a good
person,or that if an economistis seen to be a bad man his economics
will be renderedin some way doubtful. But ethicalappealsare made
daily in legal proceedings,as in life. It is often not irrelevantthat a
witnessis a well-knownfool or liar (even in formallogic if a Cretan
says that all Cretansare liars we are in some difficulty).An expert
witnessis given specialweight,and in legal scholarshipthe argument
of someonewithouta law degreeis suspect. As Cokesaid, "cuilibetin

sua arte perito est credendum," whosoever is skilled in his art is to be

credited,and especiallywhosoeveris skilledin the art of law.8
* The argumenta fortioriinvolvesoften the fallacy of a missing
premise,a premisefurthermorewhichformallogic disavows:namely,
that an orderof rigorfromminorto majorgovernsthe comparisonof
cases. In Talmudicargumentit is calledkal ve-chomer,the relationof
in the systemsof
weightyto trivial,the firsttwo rulesof interpretation
Hillel the Elder and of Rabbi Ishmael. Miriam spoke against her
brotherMoses, for which the Lord made her leprous. The question
arosehow long she was to be shut out fromthe camp. The Lord answered, "If her father had but spit in her face would she not be
ashamedsevendays? [A fortiori,then]let her be shut fromthe camp
seven days, and after that let her be receivedin again."9As Moses
Mielzinernotes, "Here an inferenceis made from minor to major,
namely,from a humanfather'sto the Lord'sdisfavor."10He quotes
Coke on Littleton:1 Quod in minori valet, valebit in majori;et quod in
majori non valet nec valebit in minori": What has force in a minor

matterwill haveforcein a major;andwhatdoes not haveit in a major
matterwill not have it in a minor.
* Above all thereis analogy,precedent.Analogyhas no statusin
the simplerformsof logic that are usuallytakenas the very meaning
of logicality. But analogyis obviouslythe very meaningof law, especially commonlaw: EdwardLevi was not saying anythingstartling
when he remarkedthatjuristsargueby "thecontrollingsimilaritybe8. 1 COKEON LITTLETON,
supra note 5, at 125.
9. Numbers 12:14.
10. M. MIELZINER, INTRODUCTIONTO THE TALMUD 131 (1968).

11. Id. (quoting 2 COKEON LITTLETON,
supra note 5, at 260).
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tween the present and prior case ... ."12 Yet there is no syllogistic
form, except perhaps in fuzzy sets, that goes "All beings similar to
men are mortal; Socrates is analogous to a man; therefore Socrates is
probably mortal." To such logic-mongering Coke replied, "argumentum a simili valet in lege,"13 an argument from similarity is valid in
law, however invalid it is said to be in logic.
One could go on. Take down a modern elementary textbook on
logic - Copi's standard book, for example - and slowly read the
section on "fallacies."14 Try to ignore the authoritarian and dismissive rhetoric with which the philosophers treat the "fallacies,"and ask
yourself - Are these not in fact the usual forms of legal reasoning?
Are they really all wrong, to be discarded in serious conversation? Or
should we rather make distinctions between good analogies and bad,
good arguments from authority and bad, good rhetoric and bad?15
However one comes out of that mental experiment it is clear why
the reasoning that economists claim to offer the law has such prestige.
The intellectual traditions in which lawyers are educated as undergraduates tell them that the ways of legal reasoning are "fallacious,"
and that the only really correct way to argue is logically, mathematically, dialectically, by elenchos on a desert island. Education before
law school says that reasoning is a matter of "logic and evidence,"
defined in certain ways pleasing to Rene Descartes, a mathematician,
and to Francis Bacon, a lawyer (though no friend to Coke's common
law).
Though he practiced it, Bacon claimed to dislike the richly argumentative ways of ShakespeareanEngland. He urged what T.S. Eliot
called the dissociation of sensibilities, the severing of argument from
personal experience. The unified sensibility in common discourse and
metaphysical poetry was to be set aside: "the mind is already, through
the daily intercourse and conversation of life, occupied with unsound
doctrines,"'6 the "specious meditations, speculations, and glosses in
which men indulge."17 The Baconian mind would be a mirror of nature; at present "the minds of men are strangely possessed and beset,
so that there is no true and even surface left to reflect the genuine ray
12. E. LEVI,AN INTRODUCTION
TO LEGALREASONING
7 (1948).
13. 2 COKEON LITTLETON,
supra note 5, at 191a.
14. See I. COPI,INTRODUCTION
TO LOGIC86-126 (1978).
15. Cf D. WALTON,supra note 4; W. BOOTH& M. GREGORY,
THE HARPERAND ROW
RHETORIC:WRITINGAS THINKING,THINKINGAS WRITINGch. 13 (1987).
16. F. BACON,The Great Instauration, and The New Organon, in FRANCISBACON:A SELECTION
OF HIS WORKS327 (S. Warhaft ed. 1978).
17. Id. at 333.
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of things."18 The unassisted "human understandingis like a false mirror, which, receiving rays irregularly distorts and discolours the nature of things by mingling its own nature with it."19 The solution is to
submit the mind to a machine, "not left to [the mind's] own course,
but guided at every step, and the business done as if by machinery."20
In this way we will achieve "not pretty and probable conjectures, but
certain and demonstrable knowledge."21 The imprisonment of the
mind will set it free. "The understanding must not therefore be supplied with wings, but rather hung with weights to keep it from leaping
and flying."22
As Amelie Oksenberg Rorty has remarked recently about
Descartes, Bacon's assault on rhetoric makes an assault on itself, for
he "found himself using the very modes he intended to attack."23
Descartes, too, was reacting to rhetoric, but "[d]espite his austere recommendations about the methods of discovery and demonstration, he
hardly ever followed those methods, hardly ever wrote in the same
genre twice."24 The same mischievous observation might be made of
modern Cartesians and Baconians: namely, that a fuller rhetoric
(which would use the "fallacies" when reasonable people were persuaded by them) is rejected in philosophy and economics by appeal to
the very fallacies to be disallowed, such as an appeal to an analogy
between a mathematical model and an economy or an appeal to an
image of the human mind as a mirror. The antirhetoricians argue
with an unexamined rhetoric against the rhetorical tradition.
After a general education dominated by the men of the early seventeenth century, the lawyer of the late twentieth century laboriously
acquires nonetheless a richer way of arguing about product liability or
criminal evidence, and tries not to worry too much when the way of
arguing seems disjoint from her earlier studies of logic. But at length
she is told by some smart aleck from the Economics Department that,
after all, this legal thinking about economic or social matters is mere
anecdote and tale-telling, not real science.
Economics participates in the false rhetoric against rhetoric. The
prestige of the seventeenth-centuryprogram encourages the economist
18. Id. at 317.
19. Id. at 336.
20. Id. at 327.
21. Id. at 329.
22. Id. at 364.
23. Rorty, Experiments in Philosophic Genre: Descartes' Meditations, 9 CRITICAL
INQUIRY
545, 548 (1983).
24. Id.
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to sneer at legal reasoning, on the grounds that legal reasoning is social
and rhetorical, not the splendid Robinson Crusoe reasoning we are all
so thankful for and use so seldom. Yet the economist is vulnerable to
rhetorical attack, in particular the tu quoque (so's your uncle) and the
circumstantial ad hominem (put your money where your mouth is).
Economic reasoning, too, is social and rhetorical. So's your economics teacher. Economics itself uses intensively the "fallacious" figures
of speech. Economist, know thy own rhetoric.
Economics, which claims officially to argue by logic alone, appealing to Robinson Crusoe sitting in his cave, in fact argues also in the
social way. Indeed, the only reason for making the distinction between narrowly logical, Crusoe reasoning and social, rhetorical reasoning is to throw over the distinction itself, to throw over the
prejudice that reasoning must be something more transcendental than
honest participation in a community of speech and other laws. To
coin a phrase, the prophecies of what the court of informed opinion
will do are what I mean by reasoning.
It is always so. The interpretation and use of "logic" will always
depend on the culture. My ten-year-old daughter had a textbook published by Midwest Publications in Pacific Grove, California, called
Mindbenders, little puzzles in well formed formulas. As in the game
Wff'nProof, reasoning is identified with logic. The young minds are to
be bent towards deduction, learning for instance a great deal more
than one would care to know about the possible arrangementsof first
and last names. The educators at Midwest Publications, however,
know they are dealing with children and know they must make explicit the rhetorical premises of the logic. The section entitled "General Comments About Clues" urges the children to
Think of standardswhich are generallyacceptableto U.S. society as a
whole. Use commonsenseand contextin decidingwhatthe cluesmean.
. .Assume that only maleshavemalenames. . . . [I]f Johnwenton
a datewith Abbott,assume. .. Abbottis a female,sinceit is not generally acceptablefor a male to "date"a male.
The point has been made well by Richard Harvey Brown, citing Garfinkel's detailed studies of reasoning in jury rooms. He notes that
logic, procedure, rationality are not available before a trial, simply to
be applied. They emerge. "Thus rationality, rather than being a guiding rule of individual or social life, turns out to be an achievement - a
symbolic product that is constructed through speech and actions that
in themselves are nonrational."25 Perhaps it is not so much nonratio25. Brown, Reason as Rhetorical: On Relations Among Epistemology,Discourse, and PracOFTHEHUMANSCIENCES
tice, in THE RHETORIC
194 (J. Nelson, A. Megill & D. McCloskey,
eds. 1987).
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nal as a-rational, or entailing a rationality more complex than fits comfortably on a 3 X 5 card.
An example of the point turning back on economics itself is socalled "rational expectations." The argument is that the economy anticipates on average whatever can be profitably anticipated by economists. That is, the economy is nobody's fool. In particular, it is not
the economist's fool. An economist cannot predict the interest rate,
for instance, because other and better informed participants in the
bond market have every incentive to predict it before the economist
does. You see, if the economy is nobody's fool it is not as easy to
manipulate as we once thought.
Most economists who have come recently to respect this argument
(and I am one of them) think they respect it on mathematical and
econometric grounds. Yet the real reason they do, when they do, is
that it is an argument from circumstantial ad hominem. Like most
economists I consider such an argument to be powerful. But in the
way of ad hominem arguments it is less impressive to outsiders. The
argument is The American Question: if you're so smart, oh economist
who thinks the economy is a fool, why ain't you rich? An economist
who could predict interest rates would be fabulously wealthy. Such a
one would make Ferdinand Marcos look like a Bowery bum. No
economist is fabulously wealthy (an exception was Otto Eckstein, but
he got wealthy by selling the alleged predictions, not by acting on
them). Therefore no economist can predict interest rates. Therefore
the economy does as well as professors do in prediction. Q.E.D.26
So economics uses rhetoric. That is an imprecise way of putting
the matter. Only partly do we "use" rhetoric. As Coleridge said, we
do not speak the language; the language speaks us. There is no way to
be "nonrhetorical," to stand entirely outside the traditions of argument and "use" rhetoric to "communicate" the "substance" of argument. Plato imagined a point on which to stand outside of human
discourse. He assaulted the law professors of his day (by the name of
sophists) because they said that man, not God, was the measure of
man's sayings. His portrayal of the sophist/lawyers is still credited by
the sort of reader who gets his evidence about women and the Midwest
from H.L. Mencken. Rhetoric, to repeat, is not merely the ornament
one adds into the speech at the end, and it is not necessarily dishonest.
It is the whole of argument - its logic, its arrangement,its appeals to
authority, its passion, its pointed lack of passion, its audience, its pur26. Cf McCloskey, If You're So Smart: Economics and the Limits of Criticism, AM.
SCHOLAR
(forthcoming).
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pose, its statistics, its poetry. Of course economics, and therefore law
and economics, will be "rhetorical."
You can see this in any passage taken at random. I take this one,
very obscure:
Our surveyof the majorcommonlaw fieldssuggeststhat the common law exhibits a deep unity that is economic in character ....

The

common law method is to allocateresponsibilitiesbetweenpeople engaged in interactingactivitiesin such a way as to maximizethe joint
value ...

of the activities ....

. . [T]he judge can hardly fail to consider whether the loss was the

productof wasteful,uneconomicalresourceuse. In a cultureof scarcity,
this is an urgent,an inescapablequestion.27
Look at these words as a piece of scholarly poetry. Go back to your
freshman English course and read them for their effect. Recall that
reading a poem for its effect is not a hostile act. Unhappily, there is a
rhetoric of rhetoric in its usual sense, of hostile debunking. We point
with a smirk to the President's "heated rhetoric" and are well satisfied
with ourselves for having unveiled his nasty tricks. But literary criticism has a deeper and more sympathetic function. Scrutinizing a text
is not necessarily hostile. Indeed, I choose Posner in order to lean
against the presumption of hostility, because I am largely persuaded
by his arguments, the more so because he taught himself economics
and ancient Greek as an adult.
The argument in the passage is carried in part by the equivocal use
of economic vocabulary: "allocate," "maximize," "value," and "scarcity" are technical words in economics, with precise definitions, but
here they are used also in wider senses, to evoke a sense of scientific
power, to claim precision without necessarily using it. The sweetest
turn is the use of "uneconomical," which is not in fact a technical
word in economics, but encapsulates the argument that judges follow
economic models because to do otherwise would be "wasteful." The
"economical/uneconomical" figure of speech supports the claim that
economic arguments (arguments about scarcity) are pervasive in the
law, hammering it home by treble repetition (technically, commoratio): first in this word "uneconomical"; then in the reference to a culture of scarcity (a nice echo of "a culture of poverty," that, from the
other side of the tracks); and finally in the repetition of "urgent,
inescapable."
People involved mutually in automobile accidents or breaches of
contract are said to be "engaged in interacting activities." The inter27. R. POSNER,ECONOMIC
ANALYSISOF LAW 98-99 (1972).
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action, however, does not extend to the political or moral systems of
the society. A rancher and a railroad "interact,"but a judge does not
"interact"with people who think that big enterpriseslike railroads are
blameworthy. A vocabulary of "engaging in interacting activities"
makes an appeal to the character of scientist or observer (technically,
as I have noted, an "ethical" argument). It sounds clinical. But it
carries with it a philosophy of community. The words matter to the
argument. Style is substantive.
Again, the passage uses the metaphor of "deepness"in unity, as do
other arguments trying to change the way we categorize the world. A
critical legal theorist will tell you that the "deep" structure of law is an
apology for capitalism. The legal economist will tell you, as here, that
the "deep" structure is on the contrary a celebration of capitalism.
And so forth: one could in this way examine the texts of law and
economics rhetorically, asking who are its implied readers, what
genres it draws on and creates, whether there is a text in this class.
Finally, then, I've done it. You've been waiting all this time for me
to say something impolite about my friend Richard Posner and other
devotees of law and economics. To lay out his prose this way is certainly impolite. After all, that's what "rhetoric"means, right? "Rhetoric" means sneaky words. Those economists and their fellow
travelers use "rhetoric," don't they, while the good guys use simple
logic and evidence? Right? O.K.?
No: Wrong. Not O.K. If you still have these rhetorical expectations I have not been making myself clear. "Rhetoric," the way I have
been using it here, and the way it is increasingly used in such conversations, as it was used anciently, is not necessarily bad talk. The badtalk rap, I have noted, was hung on rhetoric by Plato. Plato was such
a good advocate - such a good rhetorician when making merry of
rhetoricians, as Cicero put it - that rhetoric was banished from the
more elevated parts of the conversation of mankind for two thousand
years, and especially in the past three hundred.
Rhetoric reached its nadir of prestige in the 1930s and 1940s, when
it became virtually another word for irrational anger and state propaganda. In her little introductory book of 1943 on logic, L. Susan Stebbing orated angrily against the orator, whose aim, she said, "is to
induce belief at all costs" and whose "appeal is not to reason but to
uncontrolled emotion, not to considerations logically relevant but to
prejudice."28 At a time when Axis armies were still occupying large
parts of Russia and the Pacific, and seemed to have gotten there in
A MODERNELEMENTARY
LOGIC160 (1943).
28. L.S. STEBBING,
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part by manipulating public opinion, one can excuse Stebbing's anaphora, indignatio, antirhesis, and other uncontrolled emotion directed
against uncontrolled emotion. But it must be evident that badness in
talk is a result of being a bad person, like Hitler or Tojo, not a result of
using a bad method. Good or bad, we all use rhetoric. Law is rhetoric. Economics is rhetoric. Mathematics is rhetoric.
So I'm not saying that Posner is uniquely "rhetorical" in the way
he writes. That is not the point of looking closely at his passage. The
point is merely that we are all rhetorical, the most sober and antirhetorical among us.
Rhetoric is not a fault to be overcome. On the contrary, the rhetoric of the field called law and economics is unusually healthy, at any
rate if the field is viewed from economics. There are fields of economics in which the examination of evidence counts for little (such as international trade) or in which certain styles of argument are
discouraged without proper airing (such as macroeconomics). It will
be shocking for the enemies of law and economics to hear this, but an
economist reading in the field is delighted by the breadth of the reasoning to be found there. It reminds him of economic history. Both
are hybrids in which economists try to contribute to a radically different field, and so change economics. In trying such a difficult feat they
find themselves adopting some of the foreign rhetoric. You will find
that economic historians are nearly the only economists serious about
the birth of institutions. Likewise, economists in law and economics
are nearly the only economists serious about the adult life of institutions. It is by blending rhetorics that law and economics achieves its
best work. And the work is good for economics, giving it a model of
cumulative work in science. Two cheers for the rhetoric of law and
economics.
That is not, however, to say that I do not have something a little
impolite to say about Posner and company, admirable though they
are. For all their breadth acquired from law they might well rein in
one of their rhetorical practices taken from economics - their use of
the scientistic appeal. The particular variety of scientism that tempts
law and economics is "positive economics." Most mainstream economists subscribe to it, though it is at present on the defensive, especially
in econometrics.
Incidentally, I do not believe Posner is personally to blame for
such philosophical misdemeanors. Through no fault of his own he fell
into bad company on the south side of Chicago - a compassionate
argument that I am sure he now applies from the bench when dealing
with other young men gone wrong. The bad company was George
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Stigler,a very fine economistwho leads the philosophersof positive
economics. Stiglerneverquitesucceededin shakingall the legalsense
out of Posner.
Stiglerand othermethodologistswho huddlearoundthe corpseof
logical positivismhave succeededbetter in overcomingsense elsewherein economics. Positiveeconomicswas usefulfor a time, up to
about 1965, in forcingeconomistsinto a narrowprogramworth attempting. But it was and is a sort of voluntaryimbecility,as the crystallographerand philosopherMichaelPolanyidescribedit. It was the
bad rhetoricthat only a narrowrangeof reasoningis neededbecause
only the narrowreasoningis properlyscientific.The rhetorichas had
a disastrouseffecton scholarlystandardsin Chicagoschooleconomics
(whichI otherwiseespouse,to my cost), and wouldhavemadesuch a
careeras Ronald Coase'simpossible. Under such a methodologyit
does not matterwhetheran argumentis richor relevantor persuasive.
We are to be nourishedon certainscrapsof utilitarianethics, certain
demonstrablyirrelevantstatisticaltests, and certainrules of evidence
enshrinedin the oldest law books of positivismand behaviorism.
It is abouttime that we economistsstoppedlimitingconversation
by arbitraryphilosophicalrules: do not use questionnaires;consult
only quantitativeevidence;pretendto deriveevery"observableimplication"from a higherorderhypothesis. A Chinesesage was walking
by the fish pond with his disciple. The sage said: "See how the fish
play: they are happy.""But,honoredone, how do you knowthey are
happy? You are not a fish." "Howdo you know I don't know? You
are not me." A ruderand moremodernstory makesthe same point.
A man and woman,strictlypositivistand behavioristin theirintellectual lives, makelove. The man says to the woman,"Youenjoyedthat
...

did I?"

The rhetoricaladvantagesof the positivisticmove weretwo: first,
it usedthe ethicalappealto the characterof the scientist,a potentone
in our culture. The rhetoricof the scientificpapersince Newton has
said "I am a scientist: give way." Positiveeconomicssimulatesscience, and sharesin its prestige. The secondrhetoricaladvantagewas
that, by reducingit to a set of rulesrememberedfroma collegecourse
in the philosophyof science, the positivistsmade economic science
deadeasy. Positiveeconomicsasksonly that the scientistproduceobservations"consistentwith" his maintainedhypothesis. Never mind
how plausibleor implausiblethe hypothesismay be on othergrounds.
The other groundsare ruled out of court. The problemwith such
narrowingof the rhetoricis that most observationsof, say, the lay of
the land are "consistentwith" the hypothesisthat the earth is flat.
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Mere "consistency" is worth a look, to be sure, and is not to be
scorned, but is seldom a powerful test.
Positive economics claims that it pursues high scholarly standards,
staking out the lofty and desiccated heights of logic and measurement,
pure Robinson Crusoe reasoning out of time and culture. But such
techniques are easy, not hard. The standards of argument are made
lower, not higher. Any fool can learn to set a first derivative equal to
zero or to run the local regression package. The evidence accumulated
on the point is conclusive. It is harder, as a logical and as an empirical
matter, to range over both terrains, over the sweet valleys of persuasion and the peaks of proof. Positive economics urges economists to
stick with the easy arguments. My regression coefficients are significant at the .01 level: don't bother me with ethics, analogy, testimony,
or intellectual tradition.
Economics itself would expect easy arguments to encourage entry.
That's what happened. Anyone can set up as an economic scientist:
"Look, I have a coefficient here statistically significantly differentfrom
zero: promote me." Or, "Since my argument is merely that the common law behaves as if it were trying to achieve efficiency I do not have
to inquire into the motives of judges or attorneys to prove it: promote
me." Positive economics is a formula for publication. But unhappily it
is not a formula for insight. As a distinguished Chicago economist,
the late Harry Johnson, once put it: "[T]he methodology of positive
economics was an ideal methodology for justifying work that produced apparently surprising results without feeling obliged to explain
just why they occurred."29
You may wonder what all this has to do with the pragmatic matter
of the fit of economics to law. Nothing of what I have said implies
that it is a bad idea for lawyers to take seriously the conversations of
economists. I offer my opinion - not worth much on this matter, and
therefore not much of an argument ad verecundiam- that economic
thinking has a great deal to give to legal thinking. Partly this is a
market test. The consumers have spoken. In his Maccabean lecture
on jurisprudence in 1981, Guido Calabresi reported the current opinion that law and economics was the only sure route to promotion and
tenure.
More seriously, I do not see how a law school can get along without economists. (The weight of this remark would be reduced if I
were to admit that I also do not see how a law school can get along
29. Johnson, The Keynesian Revolution and the Monetarist Counter Revolution, AM. ECON.
REV., May 1971, at 1, 13.
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withoutstatisticiansand historiansand rhetoriciansand accountants
and sociologistsand philosophersand Englishprofessors;so set aside
that testimony.) Beingself-consciousaboutthe rhetoricof economics
and being alert to its possiblemisusesis not a reasonto abandonit.
That economicscan be misused,and for rhetoricalpurposesrepresentedas a nonmoralsciencelike meteorology,does not makeit useless. As Aristotlesaid of rhetoricitself: "And if it be objectedthat
one who uses such powerof speechunjustlymightdo greatharm,that
is a chargewhich may be made in common againstall good things
exceptvirtue,and aboveall againstthe thingsthat are most useful."30
Law dealsmuchwith economicmatters. The law of tortshas been
much illuminatedsince Calabresi,Coase,and Posnerspoke out loud
and bold. To take anotherexample,apparentlyremoteand assuredly
grisly,it is hardto see how one can thinkclearlyaboutthe use of body
partsafterdeathwithoutat least consideringthe optionof leavingthe
matterto economicforces and the right of a personto the residuary
estate,so to speak,of his corpse.
So law and economicsis a good idea,and anywaya successfulone.
Economicscertainlyhas a lot to say to law. The otherpoint,however,
and my main one here, is that law has a lot to say to economics. A
field law-and-economics
that knew its own rhetoricwould be a messengerfrom law to economics,too. Wayne Booth, a literarycritic,
wrote:"[T]heprocessesdevelopedin the law are codificationsof reasonableprocessesthat we follow in every part of our lives, even the
scientific."31So it is. In otherwords,the firstand best thingthat economics can learn from law is the breadthof reasoningnecessaryto
makea believablecase. If the noblescienceof the economyis to have
an effecton the noble science of the law it must not achieveit by a
speciousrhetoricof authority,arguingthat economicreasoningis especiallyscientificor objectiveor someotherwordfromthe philosophical ruminationsof sophomores.Economicsis "scientific"in the nonEnglishmeaningof "science"- systematic,thoughtful,wise. But it is
not special. Its topics of argumentare mainly the generalones, the
topicsof reasoningeverywhere.Suchtopicsare most apparentin that
body of "slowmotion"reasoning,as JamesBoyd Whiteputs it, in the
law.
*

*

*

*

JusticeHolmessaid that law becomesmorecivilizedas it becomes
more self-conscious.Economics,and law and economics,could with
30. ARISTOTLE, RHETORIC bk. 1, ch. 1, 1355b, at 23 (W. Roberts trans. 1954).
31. W. BOOTH, MODERN DOGMA AND THE RHETORIC OF ASSENT 157 (1974).
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profit become more self-conscious about rhetoric, becoming thereby
more civilized. Another of Holmes's remarks is applicable, too. It is
more applicable perhaps to the voluntary imbeciles of science who offered him eugenic "proofs" in court than to the poor soul to whom he
in fact applied it: "Three generations of imbeciles [in positive economics] is enough."

